




\I Ill7 'I'H~E C~OMMISSION SHOCLU NOT PROMLTLGATE .I DIGITAL MULTICAST 
WIIST-CARRY REQI'TREME1'T A T  I'HIS TlME GIVEN THE HARM SUCH .4 

DEC'ISION COI'LD INFLICT ON INDEPENDENT BROADCASTERS 

Eiitra\ ihion Holdingc I L C  ilie Iiccns?c o f  hl-oadcavt [elevisioi i  vtatioiis feariiring 
Spani4-ianyuage proyr.iiniiiing. .irguch lierein that si\ en 1112 possibility of a successful 
constitutional c h a l l q g  to :I I'oiiimiirioii decision graiting broadcasters must-carn 
rights for thcir i i iu l t icx t  d i g i h l  piogirunmiiiy r m  ices. \\Iiicli could rssult iii the  scalina 
bdck or tot31 ireino\ .\I o f  t:\iwiis must-car13 r i & k  tlic Coiii i i i iwoo should not 
proinulg~it. n digital iiiuIticnrT iiiiial-carn requireincnt ;it t h i s  time The lo\s of m i w n g  
must-cdrn riglilv \ \ ( iuId dnavtate independent biuadcasti:rs a i d  possihl? lead to the 
disapppzarance of such iiidcpziitlcnt t o i c m  from the t d e i  ision marketplace Such harm to 
indcpciidcnl bi oadcastzi \ c i i i i n  i.i$lis an\ bciiefit acmirig priiiiaril! to net\\ ork-affiliated 
stations Il-on1 tliyital mulricastiiiy .iiid cuui isels against grjliting broadcasters iiuist-carn 
rilllit3 foi d ig td l  indtic.irt prrigi m iming  

~~NTHODUC'TJON 

111 thc cui-rent baiile o \ w  iii;iiid<iIvi\, iarriage rights foi-rhc digital inulticast prograinming 

\ e i ~  ices ~ ) f  tele\ ision hroadcact ,stations. tlie \ oice of independent broadcasters has been drowned 

i iut t i )  network-affiliated broatlca~teis ad\ ocating fur w c h  irighls. and cable operatoi-s opposing 

them on coii\tituticinal yl-ounds \Vhile desirous of- inulticasting rights. Entravision, an 

indrpeiident hroadcaster of Spnni>h-lariguage prograinining provided by the I!iiivision Network, 

which owns a n d  operates 42 pi'iinai\' tc le\  ioo i i  stations (of which 17 are fiill-service teleivison 

dation,) located genei~dlv in m a l l  and inediuin-sized re levis ion markets in the southwestern 

L'niied States. I C  coiicei-ncd as to the potential impact of this batt le on a inore pressing 

fundamental issue for i t  and other independent hi-oadcasiei~s the preservation of must-carry rights 

o n  cable rclevisiiin s! steins €nti~a\ i s i nn  urges the Coinmission to consider how the current fight 

(or inulticast Inust-cai ' iy  prewnts independent bioadcasters with l i t t le  to gain and inuch to lose 

-\c.cLiidinyly, €iitr;ivicion rrquesta t h a t  the Coininissit in affirm tlie conclusion it has already 



(2(10 I )  ( ~ . I i /  \r T i c y o / - /  uwdf h&t ) (L.oncliidins that p i i n a r y  \'ideo" i i ie i ins  a single 

pimprainmirig \ileain and that if a dipital himadaster elects to di\;ide 11s spectrum into inultiple 

pi ogiwniiiing sireanis only one caii Ibe cnii<idei-ed 'priinai~y" and entitled t o  mandatory carriage) 

Net\?oi L-aff i l iated hroadca<ter\ h;i\,r characterized inulticast services as an integral 

coii iponeiit o f t h e  future business plan\ of broadcasters aiid as iiidispensable to a successful 

D'I \; transition and the c,ontiiiuin~ \ i t a l i t \  oi'ti~ee o\,ei-the-aii~ t e l e iwon  service However. 

i\hile dipital imultiiiist cei'vices inid\ dlread\, he a i d i t \  for some network affiliates with the 

l~i'ci_ri-amminp and tinaiiria i r couTce\  to ad\ iince and ,support such techiiolopy. independent 

miicjnq wnpl) do not h a w  acccsh [ t i  i l i e  pimgraiiiminp o i ~  the capital to  invest in such technology 

<it 1111s t ime o r  in the fiireremblr fiitrirc The co5ts of the DT\' transition itself, without r e p d  to 

the dc\,elopiiienl ofinulticast be11 I L C S  l ias  imposed an erioinnous tinancial burden on television 

broadcaster\ i n  general and s i n a l  broadcasteis in particular Entravicion, for one. has spent 

considerable iehciulces simply geitinp I I ~  digital statiolis up and miinins. and as  a practical inattei~ 

does iiot l ine  the  fiiiids or access t i l  pi~t~gramintng to take meaningful ad\,antage of developing 

inulticaat technologies Thus. Entia\ isioii, aiid other 5iinilarly situated independent broadcasters. 

ptcwnt l \  ha\w l i t t le i o  gain froin a inul t i i a5 t  inu\t-cairv requireinent 

On the orhci hand, given the ceitdinty that cable operatoi~s hill bring a constitutional 

I a c t i i i i i  against multicast ~ ~ i ~ s t - c a i i - \ .  and challeii~e the undei.lying foundations ofmust-carry in 

i l i e   process.' independent bi ciadcactei~s have inuch 10 lose froin the (:oin~nission's pursuit of a 

See Ex Parte Leiter froiii haticma1 Cable & Telecoininunications .4ssociation, CS I 

Docket ~Xo %-I 20 ( . k v  24. :On?) f.'\('TA Lttter") (outlining constitutional claiins aeainst 
multicast must-car9 requirement) 

("CLnncast Lcttei-") (arguing that interwniiig factual deielopinents mice the Supreme Court 
i iphdd inuat-cariy reSulation5 h a v e  fatally wakened  the rationale relied upon by the Court) 

? ,See Ex Parte l.etter f ioi i i  C'ciinLast Corporation. CS Docket No 08- 120 (Oct 16, 2003) 



digital inulticaqt muat-iair) requiiement Lf in ieaporihe 10 a suit by cxde  operators the courts 

scnle back or A i  a u a y  w t h  euistiny inust-caIr\ niles. i t  i s  the independent stations. and not 

netiiciik afiiliatcs. (hat \vi11 Iicar ihe hi-uii t  of suLh a decision \\hie ailillam 1x111 continue to 

h a \  c their analog iiiid tnultiple digital f'ecdr tamed on cable thiough i~etransinission wnsent 

ayiweiiients. ou in? k i  ~ a l i l e  i need 10 oftel i i e t \ ~ i i - k  piogiwiiiiiing, independent stations that have 

a l \ \ d l ,<  depended u p o n  ir iandaton a 1 1  iage tcn reach theii. tarset audiences \*.ill he devastated b! 

thc l o s s  vf theii inust-carr\ i r i ~ l i t s  The programming that independeiit stations curl-ently offer 

\ x i l l ,  i n  all Iihclihood. hecnine piciya~riining product that affiliates can use on their mu l t ip le  

clianiiels. wliich cablc operatoiv \ * i l l  he obligated to carry ouiny to the value of the underlying 

net\\orL-affiliated channels that resulted in  i-etransmisvoii coiixiil authoi-itv foi the afiliates ' 
\A'itI~ciiit inust-cair\ ,  the pi-esence [ it l oca l I~ -o r ien ted  a n d  diverse independent broadcasters in the 

Lele\ i s i o n  inai.ketplac.e ~ ' 1 1 1  ~ t p i d l v  tleclinc. leal ing only the inajor netwoik affiliates with their 

geiici-a1 niarkei r>rientatiun 

Ent ia \  ision-', Spanish-speaking \ i e ~ x e i n ,  they \u11 no lonyer be s e n e d  by broadcasiers attuned to 

their sloecia1 needs and inteiests 

A \  hi t h e  audiences of those independeni himadcasiers. such as 

'4cccirdiriyly. Entra\:irion wbinits that the key to a successful DT\' transition does iiot lie 

in pi-oinotiiig diytal  multicast sei? icec AL thir t ime. but ratliei- in encui'ine that the investinents all 

h rodca j t e r s  h a \ e  innde t o  dale in  theii~ arinlog and digital stations  ai^ iiot in a n y  w a y  

' Retranwni\sion consent has aiuays been the \,chicle whereby network affiliates have 
poinored thcii. neak iion-ncthoik  prog grain offerings on cable .\Ice Ex Parte Letrer froin 
U a t ~ r i n a l  Cable & Telecoi i i i i iu i i rcnt i~ i is  As\nciaiion CS Docket N o  98-120 (Dec 15, 2003) 
I referencing hroadcaTt networks le\ ersge to compel car']-iage of broadcast-owned cable 
t ietworks) (citing L'S Cieneral qccounting Office Repor t  t o  the Chairinan. Coininittee on 
('uininerc,e, Science. and Transponattoii, I T  5 Senate, relrtr,i?imuiziculi[/~/s Ic.ruc.5 Rclaled I o  

t h a t  o f t h e  90 most c m i e d  cable nenvoi ks, 4 3  (pelcent were iiia~ority-o\wed by broadcast 
i lrt\\ d ~ ) )  

'onipe771/on a i d  k5'/dh,\c I /her  h'u/t.,\ it/ /he ( b h / c  Te/ciu,vr~// Ind71.rlv~ (Oct 2003) at 27-29 (finding 



leopardired 

no\\ 1x11 e tlieiii placed at risk 'I he ke\, to a wccess fu l  DTV triinsition lies in a digital must-carry 

rssiine that p c i i ~ a i i t e e \  the future cnir iaoe oftlie pnindi~y bioadcast feed of all broadcasteir 

digital vgnals  i)ii each and e \ e i \ '  i.riMe system operating in each stat ion r teIe\ision market .%,e 

Ti/.\/ /ic>pr7 c n d  OrJcjr. \upu  Giiai aiiteeii ig the contiiiued futuiw cari-iage of all dip la l  stations 

L)O .ill inarkct cable SI \teinF \vi11 t i-~il!, r n w e  that all digital broadcasters and n o t  just network 

dffiliatec caii irccoup their inLectineiits i n  the DTV transition through access to all cable 

Ihoiiwliolds in their i r iai~ketr 

proinme the  soak  iiiiderpiiiiiin? the (~'ominission's must-carn I egulations to presene the 

benefits of free o\w~-the-air bimadcasr lele\nqion and to pi~olnote coinpetition and the \videspread 

di>ieinination of iiifonnat ion foi a i n u l  t i ipliiit y of sources SLY Cable Television Consumer 

Proreclion and ('ompetition Act of 1902 (P L Yo 102-385 106 Stat 1460) (the"1992 Cable 

4ct ' ) _  I '  F ( ' ( 7 ,  52OU S 180 (19'17) 

liidepeiicieiit biniadc<i\tci \ ha\ ing made \ i p f i c a n t  capital investments, should not 

This. i i i  t u r n  wil l  adLance the D7V t ran i t ion ,  foster localism. and 

1. CABLE OPERATORS' Ol~POSlTIOn' TO ~1IJLTTCAST hlUFT-CARRI' 

I n  response ti) the Commission.$ ion\ideration of a multicast inust-carq requirement, 

cable operatoi-s have thieatened to hi  in2 First Ainendinent and Fifth Amendment claims against 

an! policy interpreting "priinai.!) \ i d e o  ' a\ used in the 1992 Cable .4ci. to inean more than one 

\ i d e o  stream ,Svt., e s ,  NC'TA Letter, mpiu \\'hatever ihe precise merits of cable operators' 

C l a i m s .  i t  I$ clew thar the multic;isi iniust-carr! i'equireinent under consideration by the 

C'ciiiimisvon i ~ m e s  c:onstitutioiiilI qiie\t!ori\ LvIiich inay be of a d i f ferent  cast and possibly more 

coli\  i n i i n g  tu  the Coiirts than i n  the pa<t 

A s  a legal iiiattcr, the ('oiniiiission should a\'oid intei~preting qtatuton' language in a 

inanner that callc in to  question the ccinstitutionalily of Congress's directives Sei' ./ontr,c 1' I;niftid 

4 



S/(~/C,\~ 529 1 ~ '  S X4X X i  I (20Ofl) i' (.nii~tirtiriondII). dmibtful coiistructions should be akoided 

\ ~ l i ~ , i w  posvl)le ) \ loreo\,er as a policy iiiattei, the slakes w e  s imply  toc high for the 

C'o i~~i i i iss ion to push  i l i e  constiiutional I i i i i i t s  of iniiwcariy h) adopting a inulticast inust-carq 

iwt i i i -e inent  dl ihis t i m e  Doe.; thc Coniini~siot i  iedll!. \dish to  risk a sitLiatiori i n  iihich its 

pioincition o l ' d i y t a l  inust-carry rewltq i i i  i io must-caii'y treatinent at all'? 

In  a coriStit i i t ioi ial cliallenyr t o  i i i i i l t i ia \ t  must-carn, Entia\ ision submi t s  that cable will 

nut l imit theii- cipposition t i l  the iihligaticln tu  iiiiw multiple piogiaiii feeds o f a  teleiision stat im 

t h a ~  do r io t  relate to  lie Stat ion ' \  piiinal-~' \ i d e o  neivce Instead, table operators \%ill seize upon 

thc cippnitiinit\ to characterize tlie fiiiiiidatiuii fo r  exisiiii2 inusi-carry iegiilatiuns ac outdated, 

.- 8 i w n  [he iiiultiplicit!' ofpiwyain del i \  ei!' \ e i ~ v i c e s ~  and seek tc haije Inuit-carry as i t  nou stands 

i ~ t i I I i f i e d  b) the Supvine Court. a i e 4 1  tlie cable tele\isioii industry has long been anxious to 

achie\e ,Ye<> ( 'omcast Letter. w p r  <\s  preuousl)  recoyiiized by 11ie Kational Association of 

Uroadca\ters. ' the stations t h n i  iaiint>t ieac l i  vtiluntan carriage agi'eeineiits are the nnes in the 

inwt need ofinust ilariy's accesI t o  ilic. audience to h i l d  their DTV h t u i m  " Replv Comments 

oft~,.4B!\IST\':41 TV, CS Docket No 9s-I20 at II L4ug 16, 2001) ('NAB Replv Comments') 

In cirher wvrdu, wthiiut must-cai-ry. iieruclrk affiliates will continue to sui\tive and prosper by 

inriinh of ' i  rli a i i s in iss i i in  consrnt vftheir pi-ogramining, while independent broadcarlers, with 

their diverse \'oices. ui11 heeiii to  disappeai froin the inarketplace ' l l i i s  result would obviously 

b e  countei. to the goals oflucalism ,ind a inultiplicitv of voices that undei~pin the Criininissioti.a 

i i iul-cai~r!) iresulation.;. infciini i i i a i i j '  (if the Coiumissioii's i n i t i a t i v x ~ '  and weix of paramount 

concern 10 Congress and the public duinng the Coiiiinission's lbroadcast ownership proceedings ' 

4 
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The Cciininiisiim should i i o u  s h o i ~ e  up the foundat ions  of must-cai-l-!' by casting its digital 

i i i t i ~ t - ~ a r i ~  p d i c y  i n  terms oi ' the  pi~iinnrv bioadcast fced ufall digital stations. therrby 

ini;liiitaining the  5tandard ofensuimig t i lai  the Ipritnary cisnal o f  an analog television station i s  

can  ied on C d h l e  5~ s te ins  i n  die btaLimi \ tdc \  i \ i w  i i i a i ke t  Eiv adopting a disital policy that does 

no1 risk jeopardizing inust-caim fhi- wI1 broadcasteri. the Coininicslon will reaffirin the central 

iinpoi-lance oflocnlisin dnd a di\ei s i i v  n f \ ' i i i c e h  to the broadcast TeleiJisiuii s e i ~ i c e  And by 

dioiiiig kip the foundations of intiit-call\ hy coiifiimiing tha t  all that 15 intended is l o  ensure that 

the priniary signal o f  a l l  l o a 1  h i~oad in~ te i s  c a n  be yeen on all I o ~ a l  cable \\'steins. rather than 

p u s t i i i i ~  its houndarier b y  p i o i n o t i i i ~  iniiilrica~ting. the Coinmission ih.111 better sene  not only its 

inu\t-cairv goals but also the [IT\ '  timbitinn 

Netwoi k affiliIlntes ha1.e charac t  enzed inulticastiny as digital television's future and as the 

i i i e m s  to  unlock a video market  d m i n a t e d  by cable .4ccordinglv. rhese network broadcasters 

charncternze inulticahr cairiage as t h e  key to a \.ital. coinpetitive i ideo prograinining industry 

Cci. I' g. Special Factual Submiwon b y  the CBS Trleijision Netwoi~k Affiliates Association in 

Suppurt ofhlultica.;i Carinage Requii~eineiit, CS Dockct No 9X-120. at 13-16 (Jan !3. 2004) 

("CHS Suhniiaw)n~')  Entra\ i s i o n  disagees  The possibilities and potential benefits associated 

\vitli multicamng i re  realisticall\, a\ailable onl) to \:erticalI\,-integi~ated inedia giants and large 

- srciiip owners of the fou i~ i i i a j c i i  nct\roi kc aff i l iated stalions wi th  ainple iresources to secure 

p i ~ o ~ r a i n i n i n ~  and in\  est i n  inulticastiny technology The costs of the DTV transition have left 
~ ~ 

' \'re "FC'C Chairman Powell Launches 'Localisin iii Broadcasting' Initiative," FCC 
Y c \ L <  Release. August 20 2003 ("J ,oct ihv/~ / 7 i  Hroodc%.ir\nr/g J ~ ~ ~ ~ / u / T I v " )  

 ift ten the case that "pi i m a i q  stnt ions and larze inai ket stations h a w  less of a connection w i t h  
thcir coinmunit> " ~c)ii i in?ini~ationa Dnilv. Sept 10, 2001, at 5 

As iioted by  lerrold Starr. director of Citizens for Independent Public Broadcasting. it is 
(I 
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i i i i l s l  i i idepetideiit hroadcartci \ f i i i a n L i a l l \  su~apped ' Brciadcacters s ~ i c l i  as Enlraviaion cannot 

hopc to take ad\ antapt: ofiniiltiiiisting uiitil their in\<estinent5 i n  their digital stations are secured 

and the i ta t ions begin lo operate a t  ;I piofit ' In  the meantime. inulticasting w i l l  siinply increase 

t h e  i u \ k e r  n l ' i i ~ t ~ ~ \ . o r ~ - a f f i l i a t c d  st r l i ion i  a n d  funher diinini,\I i  the al)ilit\. of. independeiil 

bi~ciadcasters to  inakr tlieii- I oice, heard 4 inulticast must-carry requii~einent w x d d  effectilely 

allo\c iietwoi~k nifiliates to  doiniiiate the Icical broadcast statioii industr\;. and lead to the kind of 

hoiiiogeiious \,ideu piiigr~aiiiiiiing i n a i  Let that inforinetl the concerns of Congress and the public 

dui itip [he Coni in is~ io r i ' s  biwiidcait o n  neidiip [pi-oceetlinys 

I r i i t ra \ is io i i  submits  l h t  the \ ~ l l u c s  undcrpinninp inust-iari~\ call for a strony digital 

iniu.;r-carrv p ~ ~ l i c y  t h a t  hroadlv l iencf i tc all  digital stations rather than a narrou. contro~'er~ia1 

inust-carq policy that helps m l y  those s ta t io i i s  that least need it 9 Carriage o f the  primary 

Broadcasters can expect t ( i  spend between three and ten in i l l ion dollais per station to 
con\ ei-t to digital ope] atiun5 b a s r d  upon the wed for new towei~s. incidifications of existing 
to\\crs. new transmission l i nes ,  antennae, digital transinitters aiid encoder, consultants, licensing. 
and related capilal expenditures ,Scc /?cxordii/,y /he T i ~ i m i n o n  I,, f I i p f ~ i /  T d e i n o o ~ i  Hearznp 
Hi:/ow The Holrct .  ( '(irii/71 or/  . E i 7 t ' i ~ j ~  o r i d  'o/~?merce. ,Suhconim 0 1 7  7e/e~:(1/nii7 LinJ [he Infernet, 
107"' Con2 j 8  (2ci02) All i n  all 11 I C  estiinated that bioadcasters ail1 spend between ten and 
\ ixteen billion dollars before the  D r \ j  ti-ansition i s  complete . \ h ~ . F ~ ' ( ' S e e k . r , ~ ~ ~ , e i ~ e z a i / ~ ~ n  
0 7  1,. T r u m i n f w ~  f h 7 7 7  I ! idu.vf i j .  I-'/ui.~,i 

ye\ \  b 

throughout the bi oadcast indus ty .  and inulticasting precents the latest veinion of th is  problem 
Sui, Edinund Sandeis. / I ' F i i - 1 7 i \  .Sp/// O w  ; k f l / / / i L c l V / i F i , L ' ,  L A Times Dec 14, 2003, at C1 
(discusvng hon brc1adcastcr.s DT\ '  in\ ejtincnts have yet to pay off and how broadcastel- h a w  
ye1 to  fiqure out how to i~ecoup higlici costs of  multicastins) 

'Among commercial broadcast tele\:ision stations. iniilticastiiig efforts a i~e  alinost 
exc!usi\ely heinp undertaken 115 iiet\r.ork-affiliated stations ,Si!c, TL~F/7777s LSiditzing O i w  
':b'?dhlcqai/~tI~'~ \ /qvt? (discussing multicasting efforls of CBS and Fox affiliates). John Eggerton 
and Ken Kerihbaumer. sSncfdot/~ I/ , \  h'/p 10 . S ~ ~ u i , l r z ~ i 7 ~ - , S ~ ~ / / / .  Broadcasting & Cable, Dec 8, 
30i).?, at 1 (discussing inulticastinp ~>la i is  of ,ARC and hBC) ,\ke o l v ~  CBS Submission, .rupiz1, 
SpcLial Factual Submi<sion i n  Suppcrrt ofblulticasting Carriage by the NBC Affiliates 
fc lcv is ion A~socration, CS Docket No 98- I20 (Jan 8 .  2004). Ex Paite Letter from National 
R r ~ o d c a s t i n ~  Coinpaiiv CS Docket No % - I  20 @Jov 7 .  2001), Ex Pane Notice froin PLBC 

l'ublic Broadcastins Repoil, May 30, 2003, ai Latest 

The problem I)f 1 1 0 ~ ~  to inake D W  opei'ationa profitable i s  longstanding and widespread 8 
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prograin~nins associated with w digital ?tat io i i ' i  a i p a l  irather t han  i i i i i l t icast must-carp, will 

p i L m c i t e  l oca l i sm dnd a inu l t ip l ic i tk  of s i i t i I ces  i n  the broadcast telriisioii sen ice  Further. 

disital inust-cari7. that ensuiw that 1)ioadLasters ha\,e them pr i inarh  171 oadcast s r i ~ v i ~ e  carried on 

A I ]  ~ a h l e  . -y i te ins 111 their  iiiiii ke ls  u 111 ,id\ iriice the DTV ti-ailsition fm everyme, i iot just the 

net\{cii.k ai'filiateh 

111. DIG1 TAL .\1LST-C'ARH\ POLlCV REQUIFUNG CARRLAGE OF THE PRIMARY 
PROGRAM FEED OF ,kLL DIGITAL STATIONS WILL BEST PROMOTE THE 
CoMnussror's R ~ ~ , S T - C A R R Y  GOALS ,mu .&~'.&YcE 'rtw DTV TRA.sSIT1O.U 

Free o \  cr-the-air telm i s i o i i  reinairis an iinporraiit part c>f the video prc)granimiiig inarket 

Alillinns oficmsuiners  till rely on m ei-the-au signal5 fo i~  tele\ islon i iebing. paiticularly 

r i i i i i o i i h  \:ieu.ei~s anti viemers with lriiler iiicomes &See N B  Reply ( h n i n e n t s  ar 21-22 Wi th  

cahle cei-ling as rhe gatekeeper to iiearl! 70"h of the homes i n  America. carrlase 011 cable 

i\ rteiiis reinairis central to the eu inu in i c  iabil ir\ i  of independent stations Scc Krgufdznx the 

l i a i~r / / / on  to I ) / ~ r ? ? o /  i k l t , ~ ~ \ r o r /  \ N ~ J ~ O  Thu\, cable cmiage  i'i intincatel) l~nked to television 

~tatioiis' ability to succeed and to cciiiIii iue prn\,iding service to nun-cable homes Moreover, 

cable cairiage I S  uniquel). iinpoitaiit to specialty stations such a s  Entravision's that need must- 

can)  in c i i~dei~ to reach the i i~  taipet ntidiences 

Stations such as Entrav i5 ic rn . r  l ack  the inass audience appeal necessary in order to secure 

~e t i i in~mi~s i i i i i  consent a p e i n e r i t s  \h ith cable opei'atois. and thus .  must-carrv I S  the only ineans 

by xh ich these stations can de l i~e i  their pimgrainrning though cable operators to the bulk of 

rhc i i~  intended audiences .Sw N A B  Krlil) Coininents at 24-25 Despite the absence of a inass 

audience Eiitraiisioii z staticmi< prmide genuine serwce to the Spanish-speaking ptiblic The 
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h u l k  i i fk i l t i~a \  i s i c i i i ' s  t i i l l -sei- \  ice 5iat ions.  and a nuinhei- o f  its l o w p c ~ w e i  stations. ortginate local 

l ie% 5, a prograin < e n  ice (hat iiiaii\' of F,ntra\ i L i o n - 5  Englirh-language competitors are 

dhnndnntng These Ivcal Spaiiisli-larigaye n e w s  senices  are the u n l y  mime of in-depth news 

rind information about poi eiinnent action5 a i id  eincipncies fol Spanish-speakers i n  markets 

w l i c i e  tlieiw  ai^ no Spinish-lansuage iirwspaper\ aiid uhere i ad io  n e w s  IS usiiallv l i ini ted and, 

1110 ~ l f c n  nc ln -e~ ls ten t  

Entim\'ision heliever that iI'iniist-cari7~ did nc,~ exist. in;inv of i t s  stations would have to 

ircl! orilv on o\  ci~-rhe-air trm\ints.;ioris to reach their viewers. a newly  ini~~orsible  iresult in this 

da\ ofniultiple inulricliannel \, ideo p t .owde i~  lf that  wei-e the (as?. Entra\,islon would not have 

the ie\riiues to urigiiiate h a 1  i ie\ \s arid p n i \  idc other sei~\vces to  i ts local cotninu~iities The 

pre.;ewai ion of'a intist-cai-ry polrc\. eiicxoinpassrng the pi~imai~y wdeo st ream of digital television. 

I S  thus  i iut ic; i l  t o  the iiintinuiiig s i i i \ . i \  dl ofdigital ?tations without netwoik affiliattons 

Without  must-carry independent stations wi l l  not sumtve i n  the television tnarketplace 

The locs of these stations wi l l  <iinpl\ i i icrease the inai~ket Coi icei i t iat io i i  ofnet\.ork-affIiated 

stations and cable operators a t  the expense o f l ~ ~ a l i s i m  and a diversity af'vo~ces Such an 

~urcoiiie nbviotiily cunti-adict\ the Cuininission's Locu//.tm / P I  H7.oudmr/i i /g I i / / / / o ~ / i v  and the 

value\ expressed bb ('ongrers and the ~puhlic dui-ing the Coinrnission~s broadcast ownership 

~pin)c'eediiigs, lhe saint. \ due5 that uiidei-pin the Coinmission's inust-cai-i'> i.egulations Given the 

iinportance of must-carry to independent stattot is. and the iinpoflance of independent stations to  

a \]brant dixeice \'ideo pi~ograininiiig markct. the Coininission should no t  pursue a multicast 

Inuit-carrv polic) That placec inandatoi-v cable carriage of independent broadcasters in  jeopardy 
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dt T h i s  liiiie 

aiiiinatins inust-cair\ but could acttially iiiiderinine inust-cari-) aliogeiher by prompting a 

ions l i t u t iona l  cliallcnpe 111 a b l e  trpria~oi-s aimed iiof lust at inrilticacting. but at the foundationu 

nf in1ust-cari Y 

4 multicdct inust-calli iw()tiiieiiieiit mould not only fail  t o  pi-omote the principles 

A itrong digital m u s t - i a r n  pulicv 1 5  also indispensable Lothe succ,ess o f t h e  DTV 

I ianoLioii A s  pi 'e\  iously mentimed c;ihle opelatois curi-eiit/\ 7el-w appi-oximately 70% of the 

rele,, is ior i  hoiiseliolds ~n the 1 iiiled St;ires .Yet IkyxI-ling / h c ,  T/riti.cinow /o fligiful T e l e i ) i , ~ ~ ( ~ ~ / ,  

v i u / i r u  ~4s iccogiiiied in a recent report o i i  the L)T\'tiansition by the General Accounting Office. 

~[h lccause imi-e thar i  ~ w - t h i i d ~  of' Ainericaiis !receive their t&\ i s ion  i'ia cable, cable cariiage of 

UT\-  hloadcait i i p a l s  is iinportanl t i i r  facilitating the transition " United States Cieneral 

Accounting Oftice G40-01-7,  li.li,i ( ~ t i i / ~ i 7 / 1 1 7 ~ ~ 1 t / ( ~ r i , ~  ,Addilirmd I~eu'erui Effitris i'iirnld He@ 

ldi i iwc /)ix//ul TI~/CJ~, / .VO?I Tror/,v/7ori 3 (1,002) Access to hoines seined by cable. and the 

ad\ ertising I eieiiue that accuinpaniei auch access, are the kind of financial incentives 

independent lele\,ision hroadcasterq w c h  a s  Entrawsion need to iiiideitake the transition from 

analiig to dipital operarioiis A ttimig digital must-carry policy wil l  encourage wide participation 

in the U I \' traririlion~ and accclerate it, successful completion 

ieqiiireinent would onl\, brnctit the Inrse. \\ell-funded ietmork affiliates. a priinarh feed-based 

d i ~ i t i i l  must-carrv policy w I I  assure a cucxessful DTV transition for all stations 

Whereas a multicast must-carry 

Fuithei by  proiiiulyaiinp a multicasr must-carn requirement, arid provoking cable 

opcimtois t o  htiyaie the consrilutioiiait! of such a policy. the Coininission could actually set 

hack the DTV tiansition .A lcn~t l iy  coi in battle would c,ertainly delay the transition More 
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\ipiiificaiitl) if such a battle r i i d r d  111 i l i e  i ~ a l ~ i i g  bach c)i~ The (oinpletc repeal of inust-cari~y, the 

U 7 \ '  i n \e< t i i i en ts  d'biwadcnsters siiili as tiitravisitin would be lost Suck an upset to the DTV 

l'u~tiie:. of indepeiidri it \tiltloll\ \ \ot i Id  deal a coliiiucnsuiate b low to the DTV transition and to 

i i i t lependent hroadca\tiiig ltcelf Oirce ;iyaiii Enti.a\wsion subinits that. at present. the stakes are 

[(io liipli for the Cuiii i i i issinii to i u 4 i  i l i e  iiiuat-cari\ envelope FoI the time being. the 

C'trinmir\ion should conceritrntc oii a lirusT-c:~i-I\ polic\, that ensure$ that the priinar\ feed DT\, 

~ i ~ i r , i l  o1'dlI Io i . d l  hruadcast s i n l i o i i ?  I \  idrrird 1111 all cable s\'stcins in their inalkcts at the rar l icat  

~ p n s s i l i l e  time 

c 0 V( ,I,U STOW 

Digiiai imulticn\tiiig Icpi e ie i i t \  :in exciting oppoiiunity fur well-positioned bi~oadcasters 

tc expand theii vm'ic'es. but. as siiL11. 11 represents the ic ing on the cake rather than the heart of 

11ir mdtTCr Mantiaton cari iage or  t l i r  priinaiy aiyial of a l l  digital Irlewsion stations will 

p iw i i io te  loca1isin and a r i t ie  di\ e ln i t \  of \nice\. which remain ihe real benef i ts of free over-the- 

ail teleiiaion 1'1ii\ i s  the l iea i l  o f l h r  inattei The Coininissioii's lop p i - i o ~ i t y  shuuld be to secure 

inud-carr!) ri+ts f n r  rile pi-iiiiai'\ hroiidcast feed of all digital stations Pol~c ies  that threaten to 

deln\, 0 1  othenr i\e prevent the achle\'einent ci f ihis _:cia1 should not be advanced at thls time 

(;I\ r n  cable operators u e d i b l e  threats tci briny constitutional claiinr against a multicast must- 

c i l i i  v policy. a i d  to cha l le i i~e  tlir uiitinuinp \alidiTy ufco i is t i tu t ional  gru~inds  for existing must- 

carin reyularions in  such a proceeding! the (~'oininisrion's ciiri'ent consideration iifinulticasr 

inust-Carl!  IS a t  odd, wi th  thc \ allies tha t  unde rp in  inusi-carry as \\.ell ns the Comnirss~on's DTT.. 

t i ~ a i i \ i t i u i i  gual\ and localisin iniliali\ ?\  Ei i tra\ ision wbinits that the Commission should focus 

on a digi ta l  must-cain regime t h a t  like current inust-carry regulations~ centers upon mandatory 

cai- i iage by cahlc  operators o f the  priinar\ propain feed associated with a station's broadcasts 
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